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1. Introduction

This Memorandum has been prepared by REDRESS to provide legal
arguments to support the Asian Human Rights Commission in its litigation
of cases concerning ‘fabricated charges,' two of which are described in more
derail below. It has been drafted in response to several cases in Sri Lanka in
which such charges have been used, often in combinarion with torture and
ill-treatment either to detain and prosecute a person and/or to deter (the
pursuit of) complaints of torture. This practice is of urmost concern because
it constitutes an abuse of power that undermines the rule of law in Sri
Lanka, facilitates the use of torture in the course of criminal proceedings and
contribures to impunity.

The Memorandum provides an analysis of the compatibility of such pracrices
with international human rights standards and international standards
applying to the conducrt of law enforcement officers. It focuses on violations
inherent in the use of fabricated charges. The Memorandum does not include
an analysis of incidental violations that may and often do occur in cases
of fabricated charges, such as denial of custodial safeguards, in parricular
the right to access a lawyer and the right to habeas corpus, torture and ill-
treatment, and a violation of the right to be tried within a reasonable time.'
The legal standards pertaining to these violations, some of which were alleged
in the two cases described below, and the arguments to be made would need
to be analysed, in addition to the issue of ‘fabricated charges,” taking into
account the circumstances of the case ar hand.

The term ‘fabricated charges’ denotes a practice where the police knowingly
bring unfounded charges against an arrested or detained person, which may
serve one or several of the following purposes:
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(i) justifying the initial arrest and/or continued detention of a person,
including preventing that a person is released on bail; and
(ii) securing a conviction against a person,

The case of Dndampc Gamage Asantha Aravinda illustrates this practice.
According to the Asian Human Rights Commission:

“Dodampe Gamage Asantha Aravinda, a young man was traveling on a motor
scooter with a friend when he was struck behind by a truck. In the accident
Aravindra's friend suffered injuries while Aravindra was thrown to the side of
the road. The truck driver, who was a businessman in the area, ran from the
scene and came back with a group of policemen from the Pitabaddara Police
Station, Matara. The group included the Officer-in-Charge of the station. The
policemen arrested Aravindra and assaulted him severely. When he cried for
help and asked for water, instead of warter the truck driver offered him a cup
containing acid. When Aravindra refused to drink it, the acid was thrown in
his face. The police later took Aravindra and his friend to the police station
and held them for several days without medical treatrment. Finally due o
the pressure exercised by the families, they were brought to a hospital where
the doctors declared thar Aravindra had permanently lost the use of one eye.
In the meantime, the Officer-in-Charge of the station filed charges against
Aravindra for being in possession of a live bomb and stated in the report to
the Magistrate that some unknown person had thrown acid in Aravindra's
face. Due to the fact that it was dark at the time the acid thrower could not
be identified. As one of the fabricated charges filed, the possession of a live 3
bomb, is a non-bailable offense, the victim who suffered the acid attack and §
lost the sight in one eye is now in remand prison while the acid thrower 3§
remains at large. Despite of complaints made to the Assistant Superintendent |
of Police, Akuressa, other senior police authorities in the area, the Inspector #
General of Police, the Human Rights Commission of Sri Lanka and the
National Police Commission, abour the acid attack and the fabrication of 1

charges, no inquiries have been held and nothing has been done to release }
Aravindra from the fabricated charges.”

The police may also, in addition or separately, fabricate charges against a 1
person (or threaten a person with bringing such charges) who has complained §

about torture and/or other forms of ill-treatment in order to deter him or her &
from pursuing such mmplaint further.

This is what happened in the case of Sarath Kumara Naidos according to th 4
Asian Human Rights Commission:



“Sarath Kumara Naidos is a young construction worker, He was arrested on
the 5th July 2008, at noon at a place close to his sister’'s house where he was
residing. From the moment of arrest, members of Mr. Naidos' family visited
him several times each day atr the Moratuwa Police Station where he was
being held. The family members and others, including two lawyers, heard
his complaint that he was being beaten severely several times a day and thar
the police officers were demanding that he should hand over the gold he was
supposed to have stolen. Pleas by him and his family that they were unable
to return what they had not stolen were of no avail. From the 5th to the 13¢h
July he was held at this police station. The family members made complaints,
including written complaints to the Inspector General of Police, the Human
Rights Commission of Sri Lanka and the Narional Police Commission with
regard to illegal detention and torture and pleading that Mr. Naidos be
brought before a magistrate. Angered by these complaints, the police filed
an added charge when he was finally produced before a magiscrate on the
13ch July. According to this charge Mr. Naidos was arrested in possession of
2,300 milligrams of heroin at 11:30 p.m. on the night of the 12th. As Mr.
Naidos was in police custody from the 5th to the 13th July it was physically
impossible for him to have been found in this manner on the evening of the
12th. The charge of possession of such a quantity of heroin is a non-bailable
offense and if proved also carries the death sentence. The complaints made ro
the Superintendent of Police, Moratuwa, other local police authorities, and
the offices mentioned above have not lead to any inquiries. Despite of lengthy
representations with oral and written evidence in proof of the illegal detention
and torture of Mr. Naidos, nothing has yet been done to release him-and take
action against the officers who have fabricated the charges.”

An obvious challenge to using the concepr of ‘fabricated charges’ is the
difﬁ:ult}r of determining whether charges are genuine, i.e. based on sufficient
prima facie evidence, or the result of the deliberate framing of the person
concerned. This is essentially an evidentiary marter, the outcome of which
depends on the circumstances of the case concerned and the applicable rules
of evidence. The following considerations are based on the assumption that it
can be shown that the charges were unfounded and the police knew them to
be unfounded.

2. Violations of due process and fair trial rights

2.1. Violation of the right to liberty and security of the person

Article 9 (1) ICCPR requires that any arrest and/or detention must be carried
our in accordance with the law and must not be arbitrary: “Everyone has the
right to liberty and security of person. No one shall be subjected to arbitrary
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arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established by law.”

(i) Lawfulness: The existence of reasonable suspicion

There is often no information or facts to warrant an arrest and/or detention.
Subsequently, the police may plant evidence or obtain it by unlawful means,
prior or subsequent to the arrest, to show that facts and/or information
existed that would have justified the arrest. An arrest that is not based on
the existence of facts and/or information according to which the person
concerned may have committed a criminal offence is unlawful.

The European Court of Human Rights elaborated on the meaning of
‘reasonable suspicion’ in the case of Gusinkiy v Russia:

“The Court reiterates that in order for an arrest on reasonable suspicion to
be justified under Article 5 § 1 (¢} it is not necessary for the police to have
obtained sufficient evidence to bring charges, either at the point of arrest
or while the applicant is in custody (see Brogan and Others v. the United
Kingdom, judgment of 29 November 1988, Series A no. 145-B, pp. 29-30,
§ 53). Neither is it necessary that the person demined should ultimately have
been charged or taken before a court. The object of detention for questioning
is to further a criminal investigation by confirming or discontinuing
suspicions which provide the grounds for detention (see Murray v. the United
Kingdom, judgment of 28 October 1994, Series A no. 300-A, p. 27, § 35).
However, the requirement that the suspicion must be based on reasonable
grounds forms an essential part of the safeguard against arbitrary
arrest and detention. The fact that a suspicion is held in good faith is
insufficient. The words “reasonable suspicion” mean the existence of facts
or information which would satisfy an objective observer that the person
concerned may have committed the offence (see Fox, Campbell and Hartley
v. the United Kingdom, judgment of 30 August 1990, Series A no. 182, pp.
16-17, § 32). [Emphasis added].” *

“...[What] may be regarded as ‘reasonable’ will ... depend on all
circumstances of case”

as held by the Court in the case of Fox, Campbell and Hartley v. the United
Kingdom.

Most domestic laws that govern the arrest of a person suspected of having
committed a criminal offence require an arrest to be based on a reasonable
















































