Seeking Reparation for Torture Survivors
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rebuilding lives

for the care of victims of torture

Medical Foundation Statement in Support of the T orture Dama ges Bill

“Tustice 15 telling the world. Everyone should know.
T want to look at them [perpetrators)
i the eve and say what you did was wrong,
find your conscience.
The shame 1z not mine, itis yours.”
[Mdedical Foundation cliett)

The Medical Foundation for the Care of Victims of Torture (the Medical Foundati on)
15 the world’s largest torture treatment centre, and the orly human i ghts orgar sation
in the T dedicated salely to the treatment and rehabilitation of survivers of torture
and organised viclence,

The Medical Foundation offers medical consultation, examinat on and forensic
documentation of injuries, psychological treatment and support, and practical
assistance to torture surrivors. Its dinical services include psychiatry, clinical
pavchology, counselling, individual and group peychotherapy, physiotherapy and
specialist chuld and family therapies. Since its inceptionin 1985, some 45,000 people
have been referred to the Medical Foundation for help.

Inaddition to its climcal worle, the Medical Foundati on seeks to raise awareness of
torture. Tts substantial archive of reports documents the systematic use of torture and
the consequences for those who survive.

Accountability for torture 15 a key component in torture preventi oty and it 15 therefore
essertial that surwvivors of torture, or the families of those who were tortured and have
now died, are able to obtain justice in respect of the abuses they or their loved ones
have suffered.



The dfects of torture
Torture impacts on the individual and beyvond, to their family, commurnity and society.

Atanindividual level, psychological consequences of torture include aloss of bodily
or peychosocial control, typically leading to a profound sense of helplessness and
powerlessness, aloss of trust, 1solation (ncluding complete withdrawal from or
dimindshed communications, which in turn impacts onthe ability to form or mantain
personal relationships —including within marnasge, with children and within the
commurity more widely), grief at the loss not only of others but alse of the self a
sense of guilt, shame or humiliati on, ansdety, depression (which can include suicidal
leanings), intruave phenomena such as hearing votces, flashbacks and nghtmares,
difficulties in recollection, emotional numbness and avoi dance of any place or
situation which might trigger memories of their torhare,

At aphysical level, consequences of torture can include imguries, illness, disability,
chronic pain and the contraction of life-threatening diseaszes as a result of torture, such
as HIV/I ATDS.

Torture and 1ts clincal consequences can lead to an tnability to function in everyday
life, including the inability of a surviver to work and tmeet their own or their family’s
economic needs, to participate in family life or sod al networks, to fulfil daily roles
atid activities such as cookdng for themselves, or to undertake roles as parents in
loclkang after children This loss of function can therefore affect livelihood, self-
esteem and the individual’s relati onships. The consequent isolation this engenders can
by exacerbated by rejection in some cases by family, friends and commity as a
result of discl osure of abuse, particularly 1n the case of sesxual torture.

Finally, torture attacks one’s core identity and intesrity and produces a profound 1oss
of meaninginlife &z one of our clients put it

“Who am I7 What am I7 Mot a man, not a husband, not an aremal, but not
human — T am zero. T am already dead, life has no meamng, what 15 the point
of living”.

In addition to the personal impact of totture, family members may experience
harassment, intimidation and deep distress as a result of the torture, including
unresolved griefin cases where the wictim’s body iz never found. Families canalso
experience strain in caring for the victim or their dependants.

The potential impact of torture on adults and minors canbe long-term, and for some,
in addition to past suffering and damage, the losses of future potential are permanent
due, for example, to dizability, illness or severe psychol ogcal distress or inability to
form relationships or inability to conceive as a result of torture. Tn the case of a child,
healthy emotional developmert can be severely affected by torhure, sometimes
leading to enduwring psycheological difficulties in adulthood.

The warious consequences of torture require recourse to a broad array of healthcare

services, including peychiatry, clinical peychology, peychotherapy, counselling,
indiwidual, family and group work, physi otherapy and other physical therapies.
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The bendits of justice

Many clients of the Medical Foundation fled their countries after experiencing torture
precisely because of thewr attemnpts to expose the irjustices perpetrated by oppressive
regmes and to hold them to accourt. For them , any avenues to seelc reparati on could
provide recourse tojustice they were derned. By contrast, demal of reparati on can be
experienced as a double wryustice.

Dsychologically, justice and reparation can play a sigrificart role in the recovery
process of torture survivors. The potential benefits of justice can be threefold:

(1)

(11)

(i)

The prospect of redress — For many torture surviveors it 1s essential to know
that they have a choice - the possibility to seelcjustice and reparation. The
availability of accessible mechatisms itself canbe experienced as
acknowledgment and commitment by the State to uphold the nght to
reparati on

The process of seelang redress per se can be therapeutic. The process can
afford the victim contral in initiating the complaint, taldng responsibility
in directing the strategy of the procedure and seeing the perpetrator as a
defendant havingto answer for their actions.

Ohtairing justice —holding perpetrators accountabl e can enable not only
access to other reparation measures, but also challenges impurity.
Compensation canprovide victims of torture public acknowledgment of
their survival, facilitating the re-establishment of their digmity, self-esteem,
trust i others and beliefin the world as just. For some, money can also
allewiate poverty and help those suffering hardship, disability and impaired
funct oning as a result of the violation

A public and official recognition efharm done and the condemnation of
perpetrators cortribute to a sense that events are unmasked, the truthis
told and alegacy of the pastis acknowledged and remembered. This iz
parti cul arl ¥ imp artant to survivers who expen ence torture as secretive,
their pain and suffering as wrrsible or ludden — something no one can bear
to listen to, o one warts to believe and something the world turns a blind
evE to.

The wvalue afjustice 15 summed up by one of owr clients:

“Tt would mean that they did not win, they did not destroy me, they wall be the
ones who have to answer — so the world will kenow what they did — we are

human beings, not ants that can be crushed like we are nothing. . ”

*|



Reparation and the law

Internati onal law indicates that States must provide justice, reparation and
rehabilitat on inrespect of acts of tortire for which it 15 responsible. Despite this,
access tojustice can be problematic or illusory. The Medical Foundation®s clients are
very oftennunable to seek redress in their own countries for a number of reasons. In
maryy cases, those responstble for inve st gating allegations of torture are also the
abusers, with the prospect not only that the complant will not be properly
investigated, but alzo that the individual will esperience further abuse as aresult of
malang the compl aint.

Inmary cases the country’s judiciary does not emoy independence from the
Executive or 13 subject to interference or abuse from law enforcement or securnty
personnel. In addition, the country’ s legal system may lack the appropriate remedies
and mecharism s to ensure the proper functioning of an action, oris otherwise unable
to suarantee the safety of those brninging the action. Physicians operating in detention
facilities and charged withrecordingimuries may not be able to act freely and
independently, with the result that physical evidence of torture will not be
forthcoming, Inmany other cases shll, torture surnvors have fled their country 1in
order to protect their own lives, and so are simply notin a posiionto make a
complaint to the appropriate authonties even where such a complaint would be
propetly inveshgated.

Inthe words of one of our clierts:

“Toudon't know what 1t1s like in my country —justice? [laughs]. This means
nothing when there 15 a corrupt government, no law, police are criminals, there
15 nowhere safe —wheo do you go to? You have to just run”

Lceess to justice through reg onal and internati onal judicial bodies canalso he
diffi cult for many survivors of torture.

The remit of the International Criminal Court inrespect of torture 15 limited to
conflict-type scenarios, encompassing war crim es, where a grave breach of the
Feneva Conwentions must be shown to have taleen place, or a crime against humanity,
involving a “widespread or systematic attack directed against any ciwlian
population”. As aresult, marny Medical Foundation clients who have suffered torture
in detention at the hands of a repressive regime will never have recourse to this or
similar criminal trbunals. Even where a torture surwivor’s claim falls wathun the
Court’s remat, prosecutorial investigati ons tend to be aimed at leaders rather than
individual, low-level perpetrators, with the effect that many torturers will remain
unaccountable for their actions. Finally, criminal processes are amed at the success of
the prosecution, and although some models facilitate a degree of victim participati on,
the process itsel f1s not victim-centred. As a result, many torbre swwivors will be left
feeling sidelined or “used”™ by a process that did not fulfil their hopes or sense of
justice.

Inaddition, although regonal human rights Courts are able to hear actions for torture,
such bodies are of limited capacity, issue awards of damages which may be nominal
only, and permit actions only aganst signatory States, not specific perpetrators.



Finally, the nght of an individual to make a complaint to international human nghts
treaty bodies such as the TN Committee Soainst Torture, the Hum an Kights
Committee, the Committee onthe Eliminati on of Discnimination Against Women, the
Committee on the Fights of the Child and the Commattee on the Elimination of Racial
Discrimination iz dependent on whether the State itzelf has agreed that the respective
treaty bodies can corsider complaints relaing to the treatment of an individual. While
the treaty bodies are animportant element of the international human nghts system,
even where the State has accepted the right of individual petition, such bodies are
unable toimpose atangble or enforceable penalty over and above public sanction

Concluding comments

Crwil action for damages 15 one aspect of reparative remedies which States can
provide to survivors of torture or their famalies. It1s not for everyone. For a vast
majority of our clients their health, severe travma and walnerability following torhure
prevent them from considening or seelang-out avenues of complaint. Many are
struggling to survive — just to regain a sense of self and diguty. A small minonty, at
certain stages in their recovery, may be em ctionally robust encugh to consider
seelangredress, but most fear further emotional setbacks by havingto relive their
memornes and goung through legal procedures. For those clients who may consider
seelangredress, many fear firther reprisals and remain irtensel v precccupied with the
lack of safety for them selves and family members, many of whom remaininthe
country of ongn and have endured harassment, torture and 1ll -treatmernt because the
client has fled

For those surviveors of torture who want to and are able to pursue an action, however,
the enactment of the Torture Damages Bill would be of enormous value in
recogrising and uphol ding the inherent dignity and humanity of the individual, whilst
at the same time sending out a strong message that torture 15 wrong and that torturers
cannot act withimpurity.

Tt is therefore wital in the fight for accountability that the international frameworlche
supplemented by domestic lemsl abion such as the Torture Damage s Bill, and that
survivors of torture be able to bring an action for redress in the TTE where justice in
their country of originis not accessible or achievable.

For these reasons, the Medical Foundation supports the adoption of the Torture
Damages Bill.

Dlay 4008
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United Kingdom

Providing reparations through
the Torture (Damages) Bill

Introduction

Amnesty International strongly supports the enactment by the United Kingd om (UK}
of the Torture (Damages) Bill (the Bill), introduced by Lord Archer of Sandwell, Q.C.
in the House of Lords on 5 February 2002, The Bill is scheduled to receive its second
reading on 16 May 20081

As explained helow, the Bill, if enacted, would be an important step for the UK in
implementing its obligations under Article 14 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention against
Torture), which it ratified two decades ago on & December 1988, and other
international law and standards recognizing the right of victims and their families to
seek and obtain reparations for torture, The Bill would be in linewith the practice of a
number of other states that perm it victims of torture and their families, whatever their
nationality, to recover civil reparations for the crime of torture, wherever the crime was
committed and whatever the nationality of the perpetrators, either by civil suits or
through criminal proceedings, The EBill would also make clear that the caontrary
interpretations by the Appellate Committee of the House of Lords (Law Lords) - the
UK’s highest court— in its 2006 judgment in Janes® and the Ontario Court of Appeal
in its 2005 judgment in Bowzari?were incorrect as a matter of law,

Mevertheless, the Bill does not fulfill all of the United Kingd om’s obligations and it
could be strengthened on the second reading. The following commentary and
recommendations should, therefore, be seen as of a preliminary nature,

1. The right to reparations for torture and other crimes

underinternational law

The right of victims and their families to recover reparations for crimes under
international law, whether during peace or armed conflict, has been confirmed in
provisions of @ number of international instruments adopted over the two decades
since the Convention against Torture was adopted in 1984 (see discussion in the
following section). These instruments, none of which were mentioned by the Law
Lords in Jones or by the Ontario Court of Appeal in Bowzarl, do not restrict this right
gangraphically or abrogate it by state or official immunities,

Al Indes: EUR 45/006/2008 Amnes by [nfarnational May 2008




2 United Kingagom: Providing reparations through the Torture (Damages) Bl

They include the 1985 UN Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power,® the 1998 Rome Statute of the International Criminal
Court® and two instruments co-sponsored by the United Kingdom and adogted in April
2005 by the United Mations (UM) Commission on Human HRights. The first of these,
which was adopted in December 2005 by the UN General Assembly, is the UN Basic
Frinciples and guidelines on the right to a remedy and reparation for victims of gross
violations of international human rights law and international humanitarian law (Yan
Boven-Bassiouni Principles).? The sacond is the UN Updated set of principles for the
protection and promotion of human rights through action to combat impunity (Joinet-
Orentlicher Principles). ¥ Both instruments, which were designed to reflect
international law obligations, have been cited by Pre-Trial Chamber | of the
International Criminal Court in its determination that the harm suffered by victims of
crimes under international law includes emotional suffering and economic loss® Most
recently, the UM Human Rights Council adopted by consensus the International
Convention for the Protection of All Persons from Enforced Disappearances,
containing a very broad definition of the right to reparations, and referred it tothe UM
General Assembly, which adopted it at its £1% session in 2006,

Theright to reparations is inherent in the right toa remedy, as guaranteed in Article 2
of the International Cowvenant on Civil and Political Rights (ICCPR), adopted four
decades agn in 1966, and ratified by the United Kingdom on 20 May 1976.9 Indeed,
the international community recognized the rights of wictims to civil recovery directly
against foreign states for war crimes a century ago in Article 3 of the 1907 Hague
Convention IV Respecting the Laws and Customs of War on Land, ratified by the
United Kingdom on 27 Movember 19091

2. The specific obligations of the United Kingdom under
Article 14 of the Convention against Torture

The right of victims and their families to seek and obtain reparations is specifically
auaranteed by Article 14 of the Convention against Torture. Recent schalarship has
confirmed the accuracy of the authoritative interpretation by the Committee against
Torture that each state party to the Convention against Torture is required under this
provision to provide a procedure for wictims to obtain reparations from states and their
officials for torture committed abroad, even if neither the victim nor the torturer is a
national of the state party.'2 A number of recent law journal articles dermonstrate why
the conclusions of the House of Lords in Jonesand the Court of Appeal of Ontario in
Bouzari to the contrary are fundamentally flawed

Of course, such provisions in national law must ensure that victims and their families
can recover for all acts of torture listed in Article 4 of the Convention against Torture

Amnesty Infarnabions! May 2008 Al index: EUR 45700652008
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and for all conduct constituting torture within the definition of Article 1. It is
undisputed that torture, as defined in Art. 1(1) of the Convention against Tarture,
which reflects customary international law, contains four crucial requirements, or
elements;

s Theelement of intention: the act (causing pain and sufferingl was intentional;

+ The element of severe pain or suffering: the act caused the victim severe! pain or
suffering, whether physical or mental;

+ The element of purpose: the act was performed for a certain purpose — such as
obtaining information or a confession, intimidation, coercion and punishment, or
else for any reason based on discrimination;

s+ The element of official involvement: the act was performed or instigated by
officials, or at least with official consent or acguiescence,

Although there has in the past been some dispute as to what distinguishes torture
fram “cruel, inhuman or degrading treatment or punishment”, or “inhuman or
degrading treatment or punishment” in Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, 5 it is undisputed that acts
belonging to the latter category involve the infliction of pain or suffering which,
however, does not meet all of the first three requirements, or elements, of torture
above,!®

Mothing in the Convention against Torture limits the prohibition of torture temporally,
States should provide for victims and their families to recover reparations for torture
no matter when it occurred.

Mothing in Article 14 of the Convention against Torture requires wictims and their
families to exhaust remedies in the countries where they were tortured by or at the
instigation of or with the consent or acquiescence of that country's public officials or
gther persons acting in an official capacity,

Article 14 of the Convention against Torture does nat cantain a statute of limitations,
Any limitation on a criminal prosecution or a civil suit would be inconsistent with the
absolute and unqualified obligations under the Convention. Such a limitation could
also lead to injustice, since victims and their families often reach the United Kingdom
long after the torture was committed, and are rarely able to seek and obtain
reparations in their own countries. They may well be unaware of their rights in the
United Kingd om and may fear taking any action to assert their rights there unless they
had adequate guarantees for their security.

Article 14 is not limited to damages. |t expressly states that “[elach State Party shall
ensure in its legal system that the victim of an act of torture obtains redress and has
an enforceable right to fair and adeguate compensation, including the means for as
full rehabilitation as possible.”

Amnasty infernational May 2008 Al Indeyx. EUR 45/006/2008
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3. Examples of other countries that enable victims and
theirfamilies to obtain reparations fortorture committed

abroad

At least 25 countries in both the common law and civil law traditions guarantee the
right of victims and their families who are not nationals of those countries to recaver
reparations for crimes under international law committed abroad by individuals whao
are alsonot nationals of those countries,?

For example, the United States of America has long authorized non-nationals to
recover reparations for such crimes committed abroad under the Alien Tort Statute
and the Torture Victim Protection Act,

In addition, it is common for civil law countries which authorize their courts to
exercise universal criminal jurisdiction to permit victims and their families, regardless
of nationality, to recover, in the course of criminal proceedings, civil reparations for
crimes committed abroad by non-nationals. Such countries include, for example:
Argentina, Austria, Belgium, Bolivia, Bulgaria, China, Colombia, Costa Rica, Denmark,
Finland, France, Germany, Greece, Italy, Luxembourg, Myanmar, the Metherlands,
Panama, Poland, Portugal, Romania, Senegal, Spain, Sweden and Yenezuela.'®

4. Recommendations for strengthening the Bill

In the light of the above, Amnesty International makes the following preliminary
recommendations for strengthening the Bill at this stage. The organization intends fo
provide further and more detailed recommendations concerning the Bill after it
recelves a second reading,

+ The definition in Section 5, which omits the crucial elements of the crime of
torture of purpose or discrimination, should be amended to conform to the
definition in Article 1 of the Convention against Torture, which reflects customary
international law,

+  Section 1 (1) should include attempt to commit torture and acts which constitute
complicity or participation in torture, as in Article 4 of the Convention against
Torture, This amendment would ensure that torturers such as Farayadi Sawar
Zardad, the Afghan commander wha was convicted in the United Kingdom on 18
duly 2005 of conspiracy to commit torture, would be liable to provide their victims
with reparations,

Amnesty Infarnafional May 2008 Al index: EUR 45100672008
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+ 3Section 7 of the Bill should be amended to make clear that any act of torfure
committed since itwas recogn iZzed as a crime under international law is included.

+ If Section 1 (2} is not deleted as an unnecessary burden for wictims and their
families, it should be amended to place the burden on the defendant to
demaonstrate that there was an effective and adequate remedy for damages in the
country where the victims were tortured by or at the instigation of or with the
consent or acquiescence of that country’s public officials or other persons acting
in an official capacity.

+  Section 2, if it is not deleted, should be amended to place the burden on the
defendant to demonstrate that the victim or his o her family could have
reasonably been expected to bring an action.

+ TheBill should be amended to include Northern Ireland, Scotland and all overseas
dependencies of the United Kingdom,

+  Section 1 (13, (3)and (4), although they provide for a broad range of damages for
torture, should provide that victims can seek and obtain other reparations, as set
forth in Article 14 of the Convention against Torture.

Conclusion

Amnesty International strongly supports the enactment of the Bill. If enacted in its
current form, it would be an important step for the United Kingdom in fulfilling its
obligations under Article 14 of the Convention against Torture and other intermational
law and standards. However, as indicated above in the organization’s preliminary
comments, the Bill could be considerably strengthened to provide better protection of
the rights of victims of torture and their families and be a model for other countries
around the waorld,

Amnazty infernational May 2008 Al index: EUR 45/006/2008
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