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INTRODUCTION AND KEY THEMES

Each year on 26 June, the International Day in Support of Victims of Torture,
organisations all around the world draw attention to the plight of torture survivors and
the scourge of torture. In 2009 REDRESS, an organisation which specialises in
providing legal support to torture survivors both in the United Kingdom (UK) and
abroad, chose that day to hold its Conference, “Meeting the Needs of Torture Survivors

in the UK”. This Report provides a summary of those proceedings.

REDRESS brought together a range of service providers, refugee organisations and
lawyers, who offer various types of support to torture survivors in the UK. The aim of
the Conference was to draw attention to the challenges faced by survivors in the UK
and for participants to strategise jointly about ways to overcome such problems and

how to best meet survivors’ needs.

The Conference was co-hosted by the international law firm Allen & Overy LLP, and
held at their London offices.

Colin Pearson, then Partner and Chair of the Pro Bono & Community Affairs
Committee at Allen & Overy LLP, which oversees global pro bono and community
programmes, welcomed the participants, stressing that the issues to be discussed were
amongst the most topical human rights concerns today. He noted that it is not only a
question of dealing with the prevention of torture but actually dealing with its
aftermath, which is something that must concern all human rights lawyers to a very
great extent. As Chair of the Pro Bono & Community Affairs Committee at Allen &
Overy, he explained that the core theme of the firm’s pro bono work is access to justice
in the broadest sense, and of which one of the pillars is its work in the human rights

tield, which is becoming increasingly important in its other offices as well as in London.

REDRESS’ Director Carla Ferstman introduced the themes of the Conference. She
explained that 26 June was consecrated as the United Nations International Day in
Support of Victims of Torture to acknowledge the important work that goes into

combating torture, and also to recognise that there are many survivors of torture
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throughout the world going about their daily lives, who are trying to deal with the
consequences of torture. The purpose of the Conference was to discuss the range of
issues relating to survivors of torture in the UK. We often think that the UK is
somehow immune from torture, and that torture happens in other parts of the world to
other people. While the focus of the Conference was on the plight of refugees and
asylum seekers who have suffered torture elsewhere, it is quite clear she explained that
the impact of torture is felt here in the UK. Furthermore and in the much wider context
of how domestic attitudes to torture have been coloured by counter-terrorism as well as
immigration policies in recent years, there are public and other perceptions which
militate against a more positive attitude to the way in which refugees, asylum seekers

and torture survivors are regarded in this country.

A range of people were present at the Conference: medical and psychological experts,
human rights organisations, lawyers, community activists, and specialists in matters
relating to refugees, asylum seekers and human rights. Also present were several
torture survivors who explained their first-hand, often painful, experiences of abuse

and the challenges they faced in navigating the asylum process.

All refugees and asylum seekers arriving in the UK face significant and multiple
challenges. These include navigating the asylum process and dealing with the social
and financial barriers inherent in the process of adjustment to a new life here. Refugees
and asylum seekers who have been tortured are particularly vulnerable. In addition to
the usual challenges faced by refugees and asylum seekers, torture survivors typically
also have to contend with severe psychological sequelae as well as physical injury. In
addition, the nature of the abuse they have suffered often prevents survivors from
speaking openly about their experiences, and fear of authority figures can complicate
their ability to seek the necessary assistance and to successfully progress their asylum

applications.

The impact torture has on survivors seeking sanctuary in the UK operates on a number

of levels:

* During the asylum-seeking process;

* When seeking justice for the harm they have suffered;
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* When seeking rehabilitation and other support, including housing,

education and other benefits.

These three levels, and in particular the way in which especially vulnerable categories
of persons are impacted at each of these levels, were explored during the Conference.
As UK practice and policy are clearly central to these issues, the Government’s
approach to each of these themes was considered throughout the Conference, including
in a separate discussion where perspectives were offered from the Foreign and
Commonwealth Office as well as by an Opposition member of the European
Parliament. Participants also met in three separate working groups to discuss some of
the main issues coming out of the panel presentations, and to record suggested areas of
work for the future. Finally a keynote concluding address from Sir Nigel Rodley

wound-up the day’s proceedings.

REDRESS is grateful to all the chairs, speakers and attendees for sharing their expertise
and experiences. We are also grateful to Allen & Overy LLP and the City Parochial

Fund for supporting this initiative.
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A. HOW THE COURTS & AUTHORITIES DEAL WITH ASYLUM
CLAIMS FROM TORTURE SURVIVORS

The first panel highlighted the specific needs of asylum seekers who have been
tortured, and the additional challenges they face when navigating the asylum system.
It also explored the gaps in current policies and support mechanisms. Professor Geoff

Gilbert, Professor of Law at the University of Essex, chaired the panel.

(1) Leanne MacMillan: Asylum issues on arrival

Leanne MacMillan, Director of Policy and External Affairs at the Medical Foundation
for the Care of Victims of Torture, discussed asylum issues on arrival. She noted that
many of the issues facing torture survivors trying to get through the asylum process
were not matters only of rights, but rather of fairness, and that we needed to engage
with that and to understand the effect that this has on torture survivors. She provided a
macro level analysis of the system itself and considered what improvements need to be
made. She stressed the importance of looking at the survivors themselves and their
conditions, and what it is about their particular circumstances which colours the kind of
system we need in order to ensure their rights are protected. It should not she
suggested be about how we can accommodate asylum seeker and refugee torture
survivors in the current asylum system, but rather what kind of system such survivors

need.

Torture is a serious human rights violation which has very particular types of
consequences for its victims. The common methods of torture can be categorised as
either physical or psychological, usually manifesting themselves in both ways. For
torture survivors seeking asylum in the UK, torture has real consequences and
survivors can face very real difficulties when dealing with the asylum system, which
are closely connected to the fact that they were tortured. The consequences of torture
can range from anxiety, insomnia, and depression, to nightmares and suicidal thoughts.

In the context of discussions about the use of psychological methods of torture in the
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“war on terror”, torture reaches beyond the immediate pain, is lasting, and for many

people can have life-long ramifications.

In evaluating whether the UK asylum system is appropriate for torture survivors, a
holistic approach is needed. The whole experience of the survivor must be looked at.
We need to look at the entire condition of the person, someone who is trying to make
their way through multiple processes (such as gaining legal status, rehabilitating,
reintegrating into a new society, getting ready to return home, being separated from
their family etc). All these aspects will colour the ability of survivors to defend
themselves in an asylum process which requires a lot from them. The process does feel
more like they have to defend themselves rather than earlier perceptions of the asylum
system as more of an embrace, a warm welcoming and a deep level of understanding.
It used to be quite straight forward: if you had a client who was a torture survivor, it
was not going to be difficult to get them recognised as a person who was in need of
international protection. Today, the fact of a person’s torture and the rehabilitation
path they are on can be directly linked to how that person functions in the asylum
system, though it does not provide an indication of how or whether they will succeed in

the asylum process.

These individuals have a clear status both as a person who has been tortured and as a
survivor who is seeking to rehabilitate. The purpose of torture is to destroy the person
and this will have an effect on how the person is going to be able to function in any
system. They have fled their own country and one of their priorities, in addition to
obtaining a secure legal status, is embarking on a path of rehabilitation. This is
important to bear in mind, and the Medical Foundation tries to work along both paths:
the path of rehabilitation plus the path of securing a legal status. These paths intersect,
and are highly correlated in terms of how a person is treated within the asylum system.
For example, if a client has immigration reporting requirements this can be, in

rehabilitation pathway terms, a serious and significant setback.

In assessing whether the current system is fit for torture survivors, Leanne MacMillan
noted that these individuals have clear legal rights; they are seeking protection from
return, both as torture survivors and as asylum seekers; some will also have an early

interest in seeking some form of reparation and justice for what has happened to them.
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So, the theme of seeking justice is an appropriate overlay for assessing any asylum
system let alone how a survivor fits within it. Then clearly there is their status as a
person seeking refugee status in the UK. The key question is whether this system is fit

for survivors.

There are numerous critiques of the UK asylum system to guide us, such as the recent
reports from the UN Refugee Agency (UNHCR) into the Quality Initiative, the Detained
Fast Track book by the Immigration Law Practitioners’ Association (ILPA), and the
Independent Asylum Commission’s report. Most recently the House of Commons
Public Accounts Committee report sustains a whole critique of the UK asylum system
and it is important because it shows the direction of travel: effectively what is being put
in place are some very real targets for the speed within which decisions should be made
and we know that we will be working in a system moving much more quickly, where

the evidentiary burden will probably be higher and we will have less time to procure it.

There are common and long-standing themes in these reports, including concerns about
the quality of asylum interviews and decisions, the emphasis put on speed and targets,
the incorrect structuring of decisions and application of refugee law by case owners,
and continuing concerns about credibility assessments. The quality of first instance
decision-making is seen as quite poor, with a failure to focus on the merits of a claim;
credibility assessments are not being done properly; medical judgments are being made
where they should not be or indicating that medical evidence would not be helpful or
dispositive to a case; and again, speed. The conclusion has to be that complex cases -

and torture cases are complex - are not suited to the detained fast track.

From an access to justice perspective, is there an ability for a torture survivor to have a
fair determination in the asylum system in the way it is currently structured? We have
a system where we have a lot of concessions, exceptions to the standard procedures that
we have sought for torture survivors, which while they may become custom and
practice, are not the same as a legislative imperative to do a certain thing. For example,
there are exceptions such as ensuring that torture survivors are not dispersed across the
UK; ensuring survivors are not removed while medico-legal reports are being prepared;
putting a hold on the asylum determination while assessments are performed; ensuring

that survivors are removed from the detained fast track after an independent medical
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examination is conducted; and in terms of reporting, electronic tagging and production
under escort. This is not by matter of right but by way of concession, and there is a

presumption that the Home Office will comply with its own policies and undertakings.

However, one recent experience concerning production under escort revealed that there
had been a policy shift which meant that individuals whom the Medical Foundation
was interested in assessing would not be brought to it for assessment. As a charity, the
Medical Foundation cannot send doctors around the country to all the detention centres
and in any case would object very strongly to doing so, as a matter of principle, fairness
and as inappropriate to the conditions under which survivors are assessed. If one looks
at dispersal and the day-to-day challenges that the Medical Foundation faces in
ensuring people are not dispersed, these concessions need to be monitored because
there are no guarantees against dispersal and, in some cases, the result will only lead to
this client population not rehabilitating in an appropriate manner. There are also
opportunities early on in the asylum process, especially in the detained fast track
system, for someone to make a different decision, i.e. to make a decision that a person is
a torture survivor and should be pulled out of the system, and we are not pressing hard

enough for these opportunities to be exploited.

In terms of how we can improve the process, we need to think about whether or not it
functions as a system that is respectful of international standards, including reaching
clear conclusions about how refugees and torture survivors should be treated within an
asylum system. Jurisprudence from the European Court of Human Rights is crucial
and we should look domestically for colleagues we can work with to press for a more
progressive approach, to proactively identify torture survivors and get them the
protection they need, albeit with an understanding that the only way for them to secure

a legal status in the UK is through the asylum process.

Discussion:

In discussion, it was noted that, through what should be a very elaborate process with lots of
checks and balances along the way, the UK may decide that a person cannot sustain a claim to
protection in this country, and therefore even someone who is a torture survivor may not be

found to warrant international protection in the UK. However, they do not stop being a torture
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survivor, and detaining them can tip them over the edge. The Medical Foundation is interested
in the whole of the system and in ensuring that, regardless of the outcome of the asylum claim,
one does not lose sight of the fact that the person is a torture survivor. There are ways of
demonstrating that a person cannot be returned simply because they will not be able to obtain
the level of care and treatment in the country of return that as a torture survivor they would
need. It cannot always be understood why some people are released from detained fast track and

others are not, it was noted. Due diligence is always needed on these sorts of matters.

In terms of gaps in the current system, in the Medical Foundation’s children and family practice,
if one looks at the long life cycle of being a torture survivor seeking asylum in UK, one does see
instances of huge setbacks in the context of the family. One does have to be prepared to
acknowledge and work with intimate partner violence and parents having problems with
children that may lead to violence. All this, it was noted, will have a very profound effect on the
person’s ability to pursue their asylum claim and it adds new pressures. Often it is the parents
who take most of the responsibility for bringing the asylum claim, and it is the children who are
bearing a lot of the responsibility for getting the family through on a day-to-day basis. More
widely, it was noted that there are very clear rules and concessions relating in particular to
children not being held in detention. It is an area that will be of increasing concern to
practitioners, particularly as one goes along the path of dispersal, and there is actually a poverty
of expert resources to work with this particular community of people. It does not mean that there
are not people out there focusing on this population. However, in terms of the Medical
Foundation’s practice, for example, it had to go a great distance to deal with an age dispute case
of an individual in detention who had been raped. It is a very resource intensive area, especially
where the issue is not dealt with until a person is in the extreme position of being a child in
detention. So clearly, it is something that is very much on the Medical Foundation’s radar and

part of its daily practice.

In response to a question about the percentage of people seeking asylum in the UK who claim to
have been tortured and, of those, what percentage actually succeed or are ultimately expelled, it
was noted that the Medical Foundation has not been able to determine this as it is not tracked.
In addition, under international treaties it appears that countries do not have to track this type of
data. The Medical Foundation does however, try to look at its medico-legal reports for an
indication of numbers, but such figures only represent a small number of those seeking asylum

in the UK and it is often only later in the process that someone will get the kind of legal
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representation they need in order to have that kind of report done on their behalf. As a charity
sector and NGO community, and knowing that there are more people out there providing
medico-legal reports, we need to work more closely together to look at numbers, as well as success

and failure rates.

At what level should one try to influence people to have a wider understanding of the condition
of a torture survivor? It is too late if one is waiting to put that sort of information before a court
in the final stages of asylum proceedings. Instead, if one is a case owner, considering whether a
person has been inconsistent and so on, it would be very helpful to have a wider view and to
understand why someone who is a survivor might have difficulties in remembering.
Dissemination of this type of information needs to be taken very seriously, as does how one
reaches out to colleagues who are working with the same client group. An adversarial model is
important in some respects, but inquisitorial approaches have been proven in other countries to

be a much more productive way forward in the earlier stages of proceedings.

(2) Dr. Jane Herlihy: Trauma & the Asylum Process

Dr. Jane Herlihy, Clinical Psychologist and Director of the Centre for the Study of
Emotion and Law, discussed trauma and the asylum process. She examined common
mental health issues arising after torture; how these actually affect individuals going
through the asylum process; and how these may be taken into account in the decision-

making process.

Approaching the issue of asylum from a mental health perspective, the impact of Post
Traumatic Stress Disorder (PTSD) is particularly important, as we would expect to see
approximately 50% of torture survivors having a diagnosis of PTSD. However, that
equally means that not everyone will suffer from PTSD; indeed, some survivors may
not have difficulties, may be very resilient and may go on to lead a reasonably well-
functioning life afterwards. However, for those survivors suffering from PTSD, it can
have a profound impact on their experience of the legal asylum process: for example,
survivors can experience very intense, distressing memories of what they went through
and may do all they can to avoid anything which reminds them of those experiences, to

avoid thinking about it or doing anything which makes the memories return. Survivors
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may also experience sleep problems, concentration problems, be easily startled by loud
noises, prone to anger and irritability, or very alert to threat. Some models say that
threat is the key to understanding PTSD and that people may have a current sense of

threat even though they may be objectively safe.

Dissociation is also associated with PTSD - this is an experience described formally as a
disruption of the usually integrated functions of consciousness, identity, memory or
perception; dissociated from external surroundings and a focus on something internal.
This can happen in more extreme forms, typically in persons who have experienced
extreme interpersonal torture, where survivors are very likely to have developed this as
a coping mechanism to distance themselves from the current situation. This is not
under an individual’s control, so if you ask questions about the torture experience it
may be that the person dissociates but they are not doing so deliberately, and this is
something that is not well understood. Other difficulties experienced by torture
survivors as a result both of the torture and what they are currently going through can
include low mood, feelings of guilt and worthlessness, suicidal thoughts/attempts, sleep

disturbance, low concentration and indecisiveness.

Going through a legal process, these difficulties might have an important impact, as we
are taking individuals into very unfamiliar territory. The Home Office, case owners and
immigration judges have a very difficult task, making critical decisions, with limited
data and information. There is some country evidence available but credibility is a big
problem. We have an applicant’s story about what happened to them in the past, and
interestingly this is the focus even though the decision-makers are making a judgment
about a future fear. This story relies on a fundamentally psychological process —
memory. If you cannot remember what happened to you, you cannot relay an account

of your experience in order to establish that you were persecuted.

So, how good is memory when you have been through a very stressful experience? A
study was done of United States’ Royal Marines who underwent “stressful
interrogation” as part of their training. Against the assumption that these marines are
amongst the fittest people on the planet, when they knew they would be safe
afterwards and had chance to rest, eat properly and recover from the exercise, they

were shown photographs including of the person who had interrogated them 24 hours
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previously. Only 66% successfully recognised their interrogator, even though the
researchers had done their best to match the photo to what the interrogator would have
been wearing. This shows, Dr. Jane Herlihy said, that recalling details of what has

happened to you after a stressful situation is not easy.

Regarding consistency of memory, another study involved a number of Kosovars and
Bosnians (programme refugees who had no motivation to lie), who were interviewed
on two occasions about a traumatic event and a non-traumatic event that had happened
to them in the past (“traumatic” meaning when in fear of their life or the life of someone
close to them). They were asked a series of questions, the same on each occasion, and
asked to rate the questions in terms of whether the detail was central to their experience
or peripheral. While most people said that what they were wearing did not matter, one
young man said that when he was in prison in Turkey, when someone was taken off to
be beaten everyone would give the person their jumpers so they had more protection,

so for him it was an important detail. So, you always need to ask the individual.

In addition, it was found that when individuals are interviewed about past experiences
there is approximately a 30% rate of change in the details between the two interviews.
The highest point of change was when asking about a traumatic experience and when
asking about peripheral details, for example, what day of the week was it, what were
you wearing etc. Thus peripheral details about traumatic accounts are less likely to be
consistent. These were people with no motivation to lie about their stories. All persons
in the study had a diagnosis of PTSD but some had much higher levels of symptoms
than others. Most interestingly, the study found a systematic difference for those
people suffering from high levels of PTSD symptoms: for these individuals, where there
were long delays between interviews, the level of inconsistencies between their two
interviews was dramatically higher. So, when applying this to the asylum system, we
are seeing that people with high levels of PTSD undergoing a long drawn out process,
are being judged as less credible; this in turn can draw out the procedure even further
and potentially does not do much for their symptoms either. The study is being
developed further, looking at other reasons why people might be inconsistent, for

example, if low mood can lead to discrepancies in the recall of events.
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Memory is not only about recall and consistency, but also about being able to actually
tell someone about the experiences. Another study asked people about their Home
Office interview and asked them to rate how difficult it was for them to disclose the
information they had to give. The researchers were able to associate difficulty in
disclosing information with the interviewees’ levels of PTSD, specifically with those
avoidance symptoms mentioned earlier. Not surprisingly, people do not want to talk
about what happened to them. This is related to measures of shame, to measures of
depression and lastly to dissociation. As an example, someone said she had “tried to
talk but my mind kept wandering off and I kept thinking about the trauma and my
family that I lost. Everything seemed unreal to me, I felt like I was dreaming”. This is
very much a description of a dissociative experience, finding it difficult to focus on the
interview and to answer questions. Thus, there is a need to question the quality of the

evidence being gathered in such interviews.

Turning to what is actually happening in decision-making, a study looked at a series of
UK determinations. The researchers were interested in the assumptions underlying the
decision-making, drew out these assumptions and then did a qualitative analysis
identifying the themes in those assumptions, which were all quotations from
determinations. As regards disclosure, what often came up was “If it were true she
would have mentioned this earlier”. Similarly, detail is expected to be in line: “Given
that rape is such a serious thing to happen to any woman, I would have expected a
raped person to know when they were raped; it is not the type of event which I would
expect a person to forget about or confuse”. However, such assumptions are at odds
with what the earlier research shows. As regards consistency, this was a positive
determination, noting that someone who is able to withstand a cross-examination
lasting for over an hour without any serious discrepancies is clearly telling the truth.
However, the research literature discussed earlier suggests that consistency is a very

poor way of knowing if somebody is telling the truth.

What might help the asylum process, therefore, is more understanding of the empirical
knowledge that we have, so that what is going on psychologically for people can be
better understood and taken into account in the decision-making process. John Barnes,
a retired senior immigration judge, has described the contrast between the different

types of evidence available to immigration judges. Regarding country evidence, there is

IV A. HOW THE COURTS & AUTHORITIES DEAL WITH ASYLUM CLAIMS FROM TORTURE
SURVIVORS | REDRESS



a breadth of evidence, and information about a particular case can be set in a context;
however, as regards medical evidence, including psychological evidence, he saw this as
just being on a case-by-case basis. Dr. Jane Herlihy noted that sadly this is the norm -
when psychological evidence is asked for, what is generally requested is an assessment
of an individual. However, what is demonstrated by this talk is that there is a breadth
of research evidence that might assist decision-makers in the asylum system: in some

areas it is broad and already available, and in other areas further research is required.

Discussion:

In discussion, it was noted that many clinicians at the Conference recognise and see that the
effects or symptoms include, for example, irritability up to anger. These are very much things
that people are dealing with and the process of seeking asylum is not helping with that. It is
going to spill over into their daily lives. An example was given of an individual who got into
trouble many times as he could not contain himself because of what he was put through. It was
noted that this can of course happen in the home as well, and while it is understood clinically it

has not yet been properly explored or aired.

It was questioned why people with mental health problems more broadly and torture survivors
more specifically, continue to be detained. More understanding of the consequences of such
detention is being fed into the process, although one might be cynical and ask whether decision-
makers really want to know as the consequences are not difficult to understand. It might be due
to wider societal cynical processes at work, but at least by providing the information it means

decision-makers cannot claim not to know it.

It was noted that a central concern of the Centre for the Study of Emotion and Law is how to
disseminate the information it is gathering, so that it can be brought into play in individual cases
before the judges concerned. For example, the Centre offers training and workshops, and
produces accessible reports and leaflets. However, much of this necessarily goes to asylum
seekers and their advisers - getting it to the decision-maker is more of a challenge, as is
increasing the breadth of information available, rather than looking at issues on a case-by-case
basis. There are moves afoot to help with training of immigration judges. Assisting the Home
Office is more challenging. Looking to other countries, an inquisitorial system might better

allow for motivated judges to draw upon whatever information they see fit.
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(3) Mark Henderson: Failed Asylum Seekers

Mark Henderson is a barrister at Doughty Street Chambers and the Immigration Law
Practitioners” Association’s Access to Justice Convenor. As such, he deals with the
tribunals and the Home Office on policy issues. He discussed the issue of failed asylum

seekers, including expulsion and the principle of non-refoulement.

The usual reason why torture survivors are refused asylum or humanitarian protection
is because their account is not believed. Another common reason is because it is said
that even though they have been tortured in their country of origin, there is no “real
risk”, which is the legal test, of them being tortured again if they were to be returned.
Taking this second ground for refusal, sometimes it is said that the conditions in the
country of origin have improved substantially since the claimant came to the UK or
since the torture took place; at other times (and this is quite a common ground for
refusal) it is said that the person’s activities in the country of origin were fairly minimal
or at a low level, and despite the fact they were tortured in the past, there is no reason
to think that they would be tortured again, and/or that the ill-treatment was of a

random nature.

One of the key problems that survivors face is that there is often little relation in time
between the conclusion of the asylum determination process and the decision to expel
the claimant. Most asylum seekers claim asylum on or near their arrival date in the UK;
they then get a first decision from the Home Office and, where that is negative, there is
an appeal process which ends with a substantive determination from the immigration
judge and any challenges to that on points of law. Once the appeal process is
exhausted, the Home Office seldom takes prompt steps to expel the claimant. The
claimant may well be evicted a few weeks after the end of the appeal process from the
accommodation provided by the Home Office and will then be left destitute, reliant on
charity, begging or exploitative illegal working. Claimants from many countries
(though not all) have the option to sign up for voluntary return, whereby the Home
Office pays the cost of the claimant’s return to their home country. However, for very

obvious reasons, many survivors are not prepared to do that, regardless of what view
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was taken by the immigration judge of conditions in their country of origin at the time

that the appeal was determined.

The only possible support thereafter is what is known by the Home Office as ‘Hard
Cases’ support, which is deliberately intended to impose harsh conditions on those
who receive it; it provides accommodation and non-financial support (effectively only
accommodation and food). Recent litigation has established that such a claimant is not
even entitled to clothing, no matter how inadequate may be the clothing that he has.
One only qualifies even for this low level of support if one meets certain conditions,
including that the Home Office accepts that there is no viable route of return which the
claimant can use to get back to his country of origin. This is tested in relation to the
country generally and does not take account of particular difficulties that the claimant
may have in returning home, or because of his personal characteristics or because of the
particular place that he needs to go in the country of origin. The person also needs to
show that he has taken all reasonable steps to try to leave the country, which may well
include for example approaching his national authorities to get new travel documents,
identity documents etc., which for obvious reasons again, many torture survivors are

reluctant to do.

Thus, the reality is that after their appeals have been refused, many torture survivors
will be destitute or living for what can be many years in illegal and often exploitative
circumstances. Moves to expel the person are often the result of a Home Office
operation focused on a particular nationality, so it is often more to do with Home Office
logistics rather than any conclusion that now is the appropriate time to be returning this
person. The person then faces detention without warning, often after several years

living in the community assuming that the Home Office has forgotten about his case.

Once in detention, detention centre rules require that individuals are medically
examined and that the doctors consider whether the individual may be a victim of
torture. Recent litigation has criticised the systemic failure on the part of the Home
Office and its contractors to meet this obligation, basically because the Home Office did
not provide the resources to the medical staff at detention centres to do it. Individuals
who can show independent evidence that they have been tortured are not supposed to

be detained except in exceptional circumstances. However, for somebody who has been
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found by an immigration judge in the appeal, perhaps years before, not to be credible,
then even if they present medical evidence supporting torture, perhaps which was not
presented in the appeal previously because of inadequacies in the legal representation,
the Home Office is very likely to argue that the medical evidence is insufficient to

dislodge the finding of the immigration judge that they were not telling the truth.

Apart from establishing the current risk in the country of origin if the person is
expelled, a claimant may also argue that their past torture means that they are so
traumatised that it would be inhuman and so incompatible with their human rights to
send them back to the country of origin. Such claims face huge difficulties in practice
because firstly, the Home Office will argue that if the person’s torture claim had been
rejected on grounds of credibility in the appeal proceedings, then no matter how
apparently compelling may be the current psychiatric evidence, then it does not
dislodge the previous immigration judge’s decision. Secondly, even if the past torture
was accepted by the immigration judge but he found that there was no current risk
whether because conditions in the country have changed, or because it was of a random
nature, or because the authorities must now be assumed to have lost interest, then the
Home Office is still likely to oppose such claims. It will argue that given that the
claimant’s fear is not well-founded and he is in detention, he will be observed in
detention and will be removed if necessary with a medical escort and he will
immediately find in the country of origin that his fears are not well-founded and he will
then be fine and, if not, they have some sort of psychiatric service in the home country.
The Court of Appeal has recently criticised the Home Office heavily for failing to get its
own psychiatric evidence in such cases, yet taking the most hostile possible attitude to

trying to knock down the psychiatric evidence produced by the claimant.

In terms of the long delay between appeal and removal, the different effects this may
have are shown by Zimbabwe and Iraq, two of the most controversial and high profile
refugee producing countries. Zimbabweans have only been removed in recent years
during a window of six or seven months in 2005. The Home Office voluntarily
suspended removals in 2002 to 2004; since the summer of 2005 continuing litigation up
until the end of last year, which was eventually successful, has prevented removals. In
2005 the Home Office suddenly announced it was lifting its voluntary suspension and

was going to conduct an operation to enforce removals. So, it started picking up failed
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asylum seekers, many of whom would have had their appeals determined years before,
for example, in 2000. Then (since it often takes the Asylum and Immigration Tribunal
(AIT) and the Home Office a while to catch up with country conditions) claims were
still being dismissed on the basis that, say, a low-level activist for the Movement for
Democratic Change (MDC), who had been tortured, could go back and get the
protection of the state, or else it was just local random violence and they probably
would not be of interest any more. By 2005, however, conditions in Zimbabwe had
deteriorated to the extent that someone with that history would qualify for asylum even
on the basis of the accepted guidance; nevertheless, for the Home Office they were

simply failed asylum seekers picked up for removal.

As regards Iraq, a lot of cases displayed the opposite problem. They came to the UK
several years ago, they had faced torture in Iraq but, by the time appeals came to be
determined, it was said that conditions had improved in Iraq or at least had improved
in relation to the risks that they had faced previously, and they were no longer at risk.
But, the problem was that torture survivors in particular may face different risks. Once
again, and this has been happening in the last year or two where the Home Office has
been organising charter flights to Iraq, they are simply picked up after living for years
in the community, no real assessment is carried out of the risk they face in current
conditions and they are detained for removal; they are not even allowed to take their

possessions.

Once detained, individuals face a whole new set of problems in finding a new legal
representative as their previous representation will probably have closed the file or
closed down completely because of public funding cuts. For someone who is at risk of
self harm there is a very controversial exception in the Home Office policy whereby the
Home Office claims it does not have to notify the person that he is going to be removed
- for his/her own good in case s/he harms him/herself - notwithstanding that the risk of
self harm may give rise to a stronger human rights case. The Home Office has recently
extended this, in an unpublished policy, to any risk of serious disruption. This was
used in one case where a removal failed because the person’s supporters who were
aware he was being detained tried to create trouble by phoning the Home Office, MPs
and the airlines, saying do not take this person. This was held to amount to a risk of

serious disruption such that the next time they attempted to remove him, they gave him
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no prior notification, confiscating his mobile phone and so on, and leading to a position

which judges have understandably described as Kafka-esque.

Currently, one can rely on many High Court judges to take a strong line, if necessary to
order claimants to be brought back from their countries of origin and to criticise the
Home Office for its disregard for the rule of law. Many of these judicial review cases
are due to be transferred into the new Upper Tribunal from some point next year.
While we are currently assured that cases will be heard only by judges entitled to sit in
the High Court, it remains to be seen whether the Upper Tribunal will take a similarly
strong line in trying to control abusive behaviour by the Home Office in the course of

seeking to maximise its removals.

Discussion:

In discussion, it was agreed that it is much easier to win a case based on trauma where somebody
is undergoing treatment in the UK, particularly if they are undergoing treatment with renowned
specialists. Unfortunately however, this is only the case for a very small minority of asylum
seekers, failed asylum seekers and torture survivors. For most, after their appeal is dismissed,
often with less than Rolls-Royce representation, they will find themselves destitute, with no legal
representation and little access to community support, and they will certainly not get the sort of
expert NHS treatment for a psychiatric illness that many British citizens cannot access either.
The first time anyone shows an interest in such cases again is when the individuals are detained
for removal from the UK, when (if they are lucky) they have contact with a lawyer following
their detention. This lawyer may then arrange for a medico-legal report and this may be the first
psychiatric intervention the person has received. In those cases, it is almost impossible to
persuade the Home Office, and pretty difficult though not impossible to persuade the courts, that
the individual should not be removed. For a torture survivor to be picked up in the dead of night
and detained after several years in limbo in the community is quite likely to be re-traumatising.
One then also has to deal with the inevitable Home Office argument in refusing these cases: if
this person has managed to live as a failed asylum seeker in the UK for a number of years
without attempting suicide and without coming to the attention of the NHS, this shows, so the

argument goes, that the present claim is simply intended to frustrate removal and is not credible.
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As regards civil proceedings, while there is provision for individuals to come to the UK as
visitors to give evidence in a case, there are often disputes over fair trial rights under Article 6 of
the European Convention on Human Rights (ECHR) as to whether someone should be allowed
to come to the UK to give evidence. The Home Office argument will often be that such persons
are not coming to the UK as a genuine visitor but rather to seek asylum, and that their evidence

is not necessary to the case or can be given in some other way.

Exclusion from the protection of the Refugee Convention as a result of allegations of terrorism is
also increasingly being argued by the Home Office and relied upon by the AIT. There is an
increasing issue too about the Home Office relying upon evidence which may have been obtained
by torture and, therefore, arquments arise about whether that evidence should be excluded in

determining whether the claimant should be refused refugee protection.

The major problem with using general psychological/medical evidence relating to the assessment
of credibility which is not particular to a claimant is that traditionally judges from top to bottom
have jealously guarded their own right to make credibility findings. Many immigration judges
will question the role of a psychiatrist in making any comment on credibility, even in a
particular report on a particular claimant, never mind more general evidence. While such
reports are not being widely deployed in UK courts, the work being done on the assessment of
credibility is hugely valuable. It is a huge battle to be had, and possibly to be won, to get this
work considered in the courts, at least to the extent that judges have to consider general
propositions about how victims of trauma can and cannot be expected to act, and what
assumptions it is unsafe to make about them — similar to the debate that is currently taking place
about the extent to which juries in rape cases should be told about how people can be expected to
act after trauma, and what assumptions are unsafe to make. It is manifestly incorrect that a
judge should regard deciding whether a person is telling the truth or not as a matter of common
human experience which judges can decide as a matter of common sense. Training of
immigration judges in particular would be incredibly valuable. Anecdotally it is said that
training in the past has been slanted towards encouraging new immigration judges to be
sceptical of asylum seekers’ accounts, giving case studies, for example, where discrepancies are

pointed out in what is supposed to be an incredible claim.

Finally, detention of families for removal is hugely controversial and some of the cases where

judges have been most critical of the Home Office for acting in an abusive way by frustrating
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access to legal representation following detention have involved families. Age dispute is also a
big issue, particularly for children in detention who are probably there because the Home Office
is not satisfied that they are children. The Home Office has recently and scandalously cut
funding to the Refugee Council’s Children’s Panel, to whom the Home Office is obliged to refer
all detainees claiming to be children and which plays an invaluable role. In a recent case, it was
noted, detention of an individual was held to be unlawful as the Home Office had failed in its
obligation to refer to the Children’s Panel, and the Children’s Panel had therefore not carried out
the steps which would have caused the person to be recognised as a child and so released. As a

result this 14 year old girl spent several more weeks in detention with adults.

Better representation of disputed children and improved access to services in detention is needed.
There is certainly perceived to be a huge problem in getting access to experienced child
psychologists and psychiatrists to write medical reports. There is also a massive problem of those
who arrived as unaccompanied children, often after clearly traumatic experiences which are
accepted - Kosovars are an obvious example. They are granted leave until their 18th birthday
and have then been here for seven or eight years, they are in their early twenties but with no
status, and then the Home Office picks them up for removal. Often these cases will raise issues

of whether they should be returned to the place of their previous trauma.

B. JUSTICE FOR TORTURE SURVIVORS

This Panel examined the options torture survivors in the UK have for seeking justice
and reparation, and the experiences of some survivors. Keith Best, Chief Executive of

the Immigration Advisory Service, chaired the panel.

(1) Kevin Laue: Seeking Justice for Torture Survivors

By way of introduction, Kevin Laue, REDRESS” UK Legal Advisor, noted that there is
no ‘international human rights court” in which to bring a civil claim. Although recent
important developments within the field of international criminal law, such as the
establishment of the International Criminal Court (ICC) and the special tribunals for

Rwanda and the former Yugoslavia, have shifted the focus to some extent into the
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international arena, these special tribunals only deal with specific states and particularly
horrific periods, and the ICC can only deal with the most serious cases, its jurisdiction is
non-retrospective from July 2002, and it is facing an uphill struggle to assert itself as an
effective institution. The other route for the criminal prosecution of torturers is under
the principle of universal jurisdiction, prosecuting a torturer found in state X for torture

committed in state Y.

Kevin Laue noted, that the primary place where justice for torture should be
implemented is in and by the state where the torture took place. States have a dual
obligation towards victims he explained, first, to make it possible for them to seek relief
for the harm they have suffered and second, to provide a final result which actually
addresses the harm. So, we have to look to the torturing state as the starting point.
When looking to the seat of primary responsibility - the torturing state — often, those
seeking redress almost immediately come up against serious barriers. It is perhaps
obvious that states where torture is most prevalent are precisely those where there is no
rule of law, so there may well be no independent judiciary nor a human rights culture
in the states concerned. For example, REDRESS has a number of Iranian clients, but the
prospects of them gaining justice within Iran for their suffering are very narrow.

Moreover, in such countries, torture may be explicitly or implicitly part of state policy.

In these circumstances, is the whole idea of seeking justice for torture survivors who
have made their way to the UK a chimera, a hopeless waste of time? Kevin Laue
explained that REDRESS does not believe so and was founded precisely to try to
grapple with what is admittedly a complex problem: finding ways in which torture

survivors can effectively access justice is indeed a challenge.

An important aspect of justice, which includes recognition that torture has taken place,
is monetary compensation or damages, which is one form of reparation. The starting
point is asking which state is responsible. For example, there are some states where
although torture is endemic, there are still avenues well worth pursuing. These include
states which have ratified one of the three regional human rights treaties and thereby
submitted themselves to the jurisdiction of the European Court of Human Rights, or the
Inter-American Commission and Court of Human Rights, or the African Commission
on Human and Peoples’ Rights. Each of these institutions seeks to uphold the rights,

principles and norms set out in the applicable human rights conventions which states in
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those three regions have signed up to. There are also other treaty-based international
institutions such as the UN Human Rights Committee (HRC) and UN Committee
against Torture (CAT), established under the International Covenant on Civil and
Political Rights and the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, respectively. The three regional bodies
mentioned allow individuals to petition them, and in some circumstances individual
petition can also be made to the HRC and/or CAT.

Thus when individuals in the UK who were tortured abroad wish to seek justice, a first
consideration is whether the torturing state has signed up to a regional or international
mechanism, and whether individual petition is possible. Sometimes more than one
institution is available. However, in all cases, domestic remedies in the defendant
torturing state must first be exhausted. For example, a Cameroonian torture survivor in
the UK can bring a case before the African Commission or before the HRC, but must
first demonstrate that they have tried to seek justice in Cameroon and have exhausted
whatever procedures are available there, or that there are in fact no effective
mechanisms. So in each case, the domestic legal system of the torturing state has to be
examined. There are often barriers to seeking domestic remedies, such as statutes of
limitation, amnesties or immunities. However, although such barriers can cause
difficulties at a domestic level, at a regional or international level they can illustrate that

there are in fact no domestic remedies to exhaust.

There must also be credible evidence of the torture having taken place and here,
medical and psychological evidence is often crucial. Gathering such evidence in the
state where the torture took place can be difficult even if the victim was medically
examined there, and so an option is getting a medico-legal report in the UK. Even
where victims successfully bring a case in a regional or international institution, there is
no guarantee that the defendant state will abide by such a ruling. Decisions of the
European Court of Human Rights are taken seriously by member states, but numerous
African states respond to decisions of the African Commission by ignoring them.
Similarly, states do not always abide by decisions of the UN bodies, such as the HRC.
For example, REDRESS has a long-running case where a favourable decision was
obtained in the HRC against the Philippines, which in itself was an important victory

for the torture survivor concerned, but to actually get the state to abide by that ruling is
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ongoing work. One has to find both legal and political means to put pressure on

governments to take seriously these types of decisions.

Regarding torture victims in the UK seeking to bring a civil case in the UK courts for
compensation against foreign states or foreign torturers, the barrier of state immunity
has not yet been overcome. State immunity is the international law principle which
prevents one state’s legal system being used to litigate against another state. Although
it is no longer recognised as absolute, evidenced by the fact that commercial claims can
be brought in UK courts against foreign states and foreign companies, the UK House of
Lords has ruled that the same does not apply to egregious human rights violations such
as torture. Ten years ago the European Court of Human Rights took the same view. It
may modify its position if the House of Lords decision can be brought before it an
application which is pending. In addition, REDRESS and other NGOs are currently
campaigning for the Torture (Damages) Bill, which seeks to create an additional
exception to the State Immunity Act 1978 for torture (to go alongside the existing

commercial exception).

Turning to the criminal sphere, bringing a criminal prosecution in the UK for torture is
a real possibility where a suspected perpetrator is in the country. The torture must have
taken place after 1988 (when the UK passed the Criminal Justice Act making torture a
crime in the UK no matter where it occurred), and there must be sufficient evidence to
galvanise the authorities to launch an investigation and prosecution. This requires, for
example, witnesses prepared to come forward to testify. However, there has been only
one prosecution for torture in the UK in the past 20 years — the case of Zardad, an
Afghan warlord, who in 2005 was convicted and sentenced to 20 years imprisonment
for torture and other crimes that he committed in Afghanistan in the 1990s. Bringing
such prosecutions in the UK can be resource-intensive: in the Zardad case, for example,
the crimes took place outside the UK and the victims had no links to this country; and
so most evidence was given by video-link from Afghanistan to the Old Bailey trial.
Where victims who can be witnesses are in the UK it ought to be easier but, despite
attempts to bring other perpetrators of torture to justice, there have been no other cases
in the UK so far. REDRESS and other NGOs are committed to campaigning for further
such prosecutions by bringing victims into contact with the Metropolitan Police where

there is a possibility of apprehending a suspect within the UK. Under the UN
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Convention against Torture the UK must investigate such cases and, where there is
sufficient evidence, either prosecute the suspect or extradite them to another state

which has jurisdiction for trial.

As set out in the UN Basic Principles and Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, persons whose human rights have been grossly or
seriously violated, including torture survivors, are entitled to reparation which
includes:

a. Restitution — This seeks to restore the victim to the position they were in before
the violation took place (e.g. returning property to which they are entitled).

b. Compensation — This is be made up of different elements, including for example,
compensation for physical or mental harm, lost opportunities, legal and medical
costs, and moral damages, including infringements of the victim’s very being. It
has been recognised that victims are entitled to ‘fair compensation’, which
should be sufficiently broad to compensate them to the greatest extent possible
for the loss suffered.

c. Rehabilitation — This includes medical and psychological care, as well as legal and
social services.

d. Satisfaction — This aims at verification and acknowledgment of what happened.
This ‘truth telling’ or acknowledgement by the torturing state or perpetrator, is
crucial to torture survivors’ understanding of what happened and to
demonstrate to the victims that the violation is being treated seriously. It might
take the form of a public apology, commemoration event, prosecutions (judicial
or administrative sanctions against the persons liable). This is recognised as a
critical aspect of victims’ rights.

e. Guarantees of non-repetition — This is a central element of reparation and might
involve improved control of the security services, ensuring the independence of
the judiciary, training of citizens as well as security personnel in human rights
norms, and protection of legal, medical and healthcare defenders in states where

torture is a problem.
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Discussion:

In discussion, regarding holding to account US officials for the use of water-boarding and other
torture methods during the so-called ‘war on terror’, it was noted that it seems clear that there
are a number of high-ranking US officials, possibly from the ex-president down, who are not
going to be travelling to countries in Europe because they could be arrested. Whether they will
ever be prosecuted in the US remains to be seen. From a legal point of view, based on the
definition of torture in international law and what the US officials are alleged to have done, it

was suggested that some of these officials do have a case to answer.

The need to keep fighting against torture in every way possible and to keep articulating these
matters so that they never leave the public stage, was emphasised. As regards prosecutions, the
example was given of where aggrieved people took out a private prosecution in respect of the
Omagh bombers, and it was asked whether we should be looking at this where we know that there

are perpetrators of these kinds of atrocities within the UK's jurisdiction.

(2) Patson Muzuwa: Personal Reflections from a Zimbabwean Torture Survivor

Patson Muzuwa, a torture survivor from Zimbabwe, gave his personal reflections on
the situation of torture survivors in the UK. He was born in 1966 and is a father of four
children. In Zimbabwe, he was a qualified agricultural and motor engineer but ended
up a ‘jack of all trades and a master of none’ due to the political situation. He joined a
number of Zimbabwean organisations such as the Zimbabwe Congress of Trade Unions
and the Commercial Workers Union, as there was no strong opposition political party
in Zimbabwe. He was also part of Transparency International Zimbabwe, the National
Constitutional Assembly and Crisis Coalition in Zimbabwe when it was formed. He
became a founding member of the Movement for Democratic Change (MDC) in
Zimbabwe, but he was not recognised as such by the UK Home Office, which said he
was an imposter, when he entered this country because, Patson suggested, they had

expected a member of the MDC to be presentable in a “tie and a suit”.

In Zimbabwe, he was arrested more than nine times, and some of those MDC members
with whom he was arrested have since been killed by the authorities. He suffered from

various types of torture including falanga (beating on the feet) and being given electric

REDRESS | B. JUSTICE FOR TORTURE SURVIVORS



shocks. He also has scars and marks on his stomach from the assaults. Due to the
beatings, Patson cannot walk or drive long distances as, for example, his legs get numb
if he has to step on the accelerator or clutch pedals. Sometimes the mental torture

remains with him, and he cannot think of anything else.

After his release from detention, Patson could not get a job because his name was
known to many companies as a ‘trouble causer/, for organising strikes and
demonstrations. The BBC recorded and broadcast many of the demonstrations in
which he took part. Eventually a British journalist bought him an air ticket to come to
the UK. Unfortunately, he noted, so many people and activists in Zimbabwe do not
have such luck. This journalist is now listed as Patson’s next-of-kin for saving his life.
Almost all the people Patson worked with in Zimbabwe have now been tortured
and/or killed. He noted that “When elephants are fighting it is the grass that suffers;
when elephants are making love, it is the grass that suffers”. When Prime Minister
Morgan Tsvangirai and President Robert Mugabe are shaking hands, Patson argued,

they have forgotten the families of those people who were killed to date.

On arrival in the UK, Patson was arrested at the airport and put into immigration
detention for no apparent reason. Luckily, he was directed to a solicitor and then his
case was taken on by the Immigration Advisory Service, and he was finally released
from detention. He described his feeling that the asylum system treated him like a drug
baron rather than the asylum seeker he was. The Home Office opposed his case even
though they had evidence that he was the same person who had been in the

newspapers as a Zimbabwe activist.

In the UK, he learned that one of the police officers who had tortured him in Zimbabwe
was doing peacekeeping work for the United Nations Mission in Kosovo (UNMIK).
With help from REDRESS, Patson attempted to get the individual charged or extradited
to the UK to face him and to face justice. He explained that he did not want money, he
wanted an answer: to know why the man had done this to him. In his opinion, the UN
failed him: the UN said that it did not have the resources to prosecute the individual in
Kosovo, but it did at least remove him from active service. However, he expressed

disbelief that the UN could not thoroughly check the background of people engaged on
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peacekeeping missions. He admitted that if he met the perpetrators of violence in
Zimbabwe, he would kill them.

Discussion:

It was noted that there are many organisations that will continue to fight on behalf of each
individual Zimbabwean to try to make sure they are not sent back to a country which clearly is
still unsafe, notwithstanding anything Prime Minister Tsvangirai might say when he visits the
UK.

(3) Philomene Uwamaliya: Personal Reflections from a Rwandan Survivor

Philomene Uwamaliya, a survivor from Rwanda, described her personal reflections on
seeking justice. She suggested that if we all accept that torture is a harm, then justice
should include hearing about experiences like her own. She explained that she gets
confused about who she is, and how she changed after what she has been through. She
is now like two people within one person- one before what happened, and one created
after that series of events and in what she is still going through. She asked, “Who am I?
She is not sure yet about saying she is a genocide survivor or a torture survivor because
the challenge is still ahead. Even if she closes her eyes and ears, it is still in her, and she

has to live with it. Yet she finds ways to cope.

She likened her journey towards justice to a train journey: you have some control and
can decide at certain points to get off at the next stop and to get back on when you are
ready. She described three of the huge challenges and consequences for survivors of
genocide. First, seeking justice and exposing themselves is a high risk to take on. For
example, with the Gacaca courts, survivors are being tortured again through
humiliation and fear. People are making jokes out of what the survivors are saying in
their testimony. It is quite a challenging step to take, yet many survivors had the
courage to take on the risk. Second, the psychological trauma of remembering and
revisiting past events makes one asks oneself if it is worthwhile. Finally, one wants to
know when it is going to end. Is it really justice, have you achieved what you wanted

to achieve, is it meaningful?
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Philomene described how she was physically ill at the time the genocide ended. At the
end of 1994, the Rwandan Government was asking survivors to become police
inspectors. She thought that being a part of this would be a way for her to address the
past events and to bring the perpetrators to justice. She thought it would keep her busy
and might be a good coping mechanism. It was an intensive training course and in July
1995, she started work as a police inspector. She wondered why she should be running
around villages arresting people who could not read or write, while government
ministers were still in power, well-educated and funded. The survivors wanted justice
from the top to the bottom, first targeting those individuals who had planned the
genocide, rather than the individuals who could not even read or write. At first the

survivors were highly motivated but then they started getting intimidated.

Some of her family members had been murdered in the genocide. For example, her
brothers had been killed after they failed to find refuge. Initially however, Philomene
and her mother did not know that the two brothers had been killed, as the last person
who had seen them had said that he had taken them to a Rwandan Patriotic Front (RPF)
zone. She searched for her brothers but, after three months, people started saying that if
her brothers were alive they would have come to find her, and that the chances were
that they were no longer alive. In April 1996, someone told her that her brothers had
been killed not far from where she was at the time. When she got to the place, it took
hours to find where they were buried because the villagers did not want to show them
the site. However, a person who said that he had not had any involvement in their
deaths showed them the bodies, which Philomene and her mother then identified.
Philomene described how she would like to bring the people responsible to justice and
to know what happened. She explained that she suspects that her brothers may have
been betrayed by the man from whom they sought refuge.

One man who had ordered killings during the genocide was married to Philomene’s
aunt. Philomene’s aunt and her husband feared that if Philomene and her mother
testified about what they knew about the aunt’s husband, that he would be arrested.
The aunt and her husband decided to use the premier minister’s office to threaten
Philomene and her mother. Philomene and her mother were told to report to the
premier minister’s office to be questioned by one of premier minister’s intelligence

officers. Her mother refused to talk and then they invited Philomene. Philomene knew
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what they were doing was wrong and she tried to ignore the request to report to the
premier minister’s office, but in the end she was advised to go and someone
accompanied her. When she arrived, an intelligence officer working at the premier
minister’s office threatened that if she did not answer, then she would have to stay in
the cell. She found it hard to be questioned and described the way he interrogated her
as ‘emotional torture’. She knew that what was happening would be used to protect
her aunt’s husband. She managed to get away and went to a survivors’ organisation
and showed them the questions she had been asked. A national newspaper published
what had happened. Philomene wrote a letter to ask the premier minister for
protection, but the premier minister’s office was the one doing it. Philomene no longer
felt free to walk around, and both she and her mother received threatening phone calls.
They learned that if they did not leave the country they would be killed. In the end,

they left. Philomene is still seeking justice, which for her means safety.

The Rwandan government has an initiative whereby all people killed in the genocide
have to be buried in a designated memorial site. Philomene is the only person from her
remaining family who can go back to do this; she does not want to hear that the
government has buried people who do not have any relatives; she wants to do it herself,
but cannot because her safety there is not assured. The authorities do not recognise that
seeking justice and testifying at trial can be traumatic. Those who do testify continue to
be humiliated and threatened but this is not recognised as a problem either. There is
little psychological support for survivors and witnesses. People like her who are
outside Rwanda cannot seek justice. However, she needs to know the truth about what
happened and feels that the only way is to go to Rwanda. She asked why she and
others like her who do not want to face the individuals who killed their families and
tortured them, why they cannot give videotaped testimony. Why do they have to face
the perpetrators? If this were allowed, she thinks it would minimise the traumatic

effect on survivors and witnesses.

In the UK, survivors like her wish that the British Government had ways of extraditing
suspects to Rwanda to face justice. Recently, in April 2009, when the four Rwandan
genocide suspects were released in the UK, she found it insulting as a survivor that they
were released during a month of commemoration and that the survivors were not

informed. She asked herself if she should truly just give up. While this was
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disappointing, she has not given up. There is no protection for survivors and she feels
that she is always exposing herself, but she explained that she did not know this when

she came here.

She explained that, for her, justice is about having more support, liaising with other
agencies, getting medical attention, getting political support, and seeking to hold to
account the individuals in the Rwandan Government who were responsible for the
torture. The individuals who tortured herself, her mother and others, they are there.
No one has asked them why they did it. More ways of putting pressure on the country
to take responsibility for what happened are needed. The train analogy is more like a
comfort zone and she explained that she has now allowed herself to say that she is
flying on a plane and taking more risks. She asked, “Who is the pilot?” She could be the
pilot or the co-pilot. Equally, REDRESS and the audience could be the pilot or co-pilot.

C.INTEGRATION & REHABILITATION

This panel considered the specialised needs of torture survivors seeking to integrate
into the UK and local communities, and discussed the rehabilitative and social support
they need and the challenges they face in accessing such services. Neil Gerrard, MP for
Walthamstow and Chair of the All-Party Parliamentary Group on Refugees, chaired

this session.

(1) Jonathan Ellis: Social Support: Housing, Education, Benefits and Employment

Jonathan Ellis, Director of Policy and Development at the Refugee Council, discussed
the issue of social support. He explained that the Refugee Council runs an initial one-
stop advice service for asylum seekers in four of the nine English regions. It is the first
port of call and hopefully a friendly face for asylum seekers as they enter this country
seeking sanctuary, safety and protection. Many of the Refugee Council’s clients have
suffered from torture and will be referred on to its specialist team. It knows from
experience that when torture survivors leave their own country they have to cope with

the psychological and physical impacts of torture as well as the realities of seeking
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asylum in the UK. They have to cope with the loss of home, language, country, family
and culture. Normally they have to cope with poor living conditions and experience
almost continual stress around the asylum process since arrival in the UK. The Refugee
Council sees the need to provide clinical but also friendly, compassionate assistance
with their asylum claim; it also sees a circular relationship with people finding that they
are not recovering from what they have been through and, therefore, struggling to
adapt to the new country which further then impedes recovery from torture. The
asylum system seems to do nothing to help this, yet where one sees successful

settlement, that does enhance the likelihood of people’s recovery.

In Brixton, the Refugee Council has a therapeutic casework unit, which over the last
nine years has seen over 4,000 refugees, the majority of whom have been disturbed by
traumatic incidents in their country of origin and then have the subsequent stress of
seeking asylum in the UK. Moreover, their traumatic symptoms can make the
frustrations of the asylum system more severe for torture survivors. Equally, the
frustrations of seeking asylum can have an impact on torture survivors’ symptoms and
hence the cycle continues. In response, the Refugee Council campaigns and lobbies to
seek a better deal for asylum seekers and refugees. It assesses and assists survivors of
torture, addressing their emotional and practical needs. It also refers to other
specialised agencies and it particularly values its long-established relationship with the
Medical Foundation, especially their collaboration in the 2000-2003 Breathing Space
programme, which left a significant legacy in Refugee Council in the way it supports
survivors of torture. Now, across the country, it is providing additional support for

those front line staff who meet asylum seekers day in day out.

Sadly, the suffering of torture survivors is compounded by barriers within the asylum
system. Even the uncertainty of receiving a letter from the Home Office can be a trigger
point, as can be the uncertainty over their immigration status and how long they can
remain in the UK. A change of location can also increase anxiety, for example, from
initial accommodation and then being dispersed, or being put into Section 4
accommodation at the end of an asylum claim. Increasingly, the Refugee Council’s
view is that it should see all of its clients as having been through torture, and not seeing
it as an ‘add-on’: all asylum policies should be seen through the lens of a survivor of

torture. For example, Asylum Aid have recently produced a Women’s Charter around
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refugee issues, looking at the asylum system from a woman’s perspective, looking, for
example, at the importance of providing child care during the first substantive
interview or female caseworkers and so on. Something similar is required for torture
survivors, seeing the asylum system from their perspective and then seeing how policy
and practice can be influenced. However, the Home Office believes the integration
process starts only when one gains status, when one gets indefinite leave to remain;
whereas, the Refugee Council fundamentally believes that effective integration starts at
day one and that, therefore, one has to see the asylum system as part of reception and as

part of that initial integration.

Jonathan Ellis noted that there is also uncertainty regarding accommodation from
initial placement to dispersal. Poor communication and late communication increases
that sense of anxiety for people who are already anxious. Accommodation for asylum
seekers is not what some sections of the UK media would lead one to believe.
Complaints from asylum seekers show that lack of safety was raised time and time
again with some accommodation, for example, having no locks. These are people who
have come here for security and safety. We have to argue not for better

accommodation, but for decent, secure accommodation for asylum seekers.

Where asylum seekers get decent, sensitive legal support early in the process, they have
fair opportunity to make their case. The need for skilled legal practitioners, patient
people with an ability to help with memory recall is so important to ensure a robust
case is made. There are also issues around asylum support. Again, if one reads the
tabloid newspapers one might have one view of asylum support. In reality, they get
70% of income support, 70% of the nationally-agreed poverty threshold for the UK, and
endeavour to live on that. For those who want to work, to make a new start, who want
to use their skills, since 2002, asylum seekers have not had the right to work. It was
granted by Thatcher in 1986 and taken away by Blair in 2002. So, for those who want to

make a new start they are denied this opportunity and forced to live on benefits.

At the end of the asylum process, for those whose appeal rights have been exhausted,
there is the reality of Section 4 support. Living on £35 a week of supermarket vouchers
causes anxiety and suffering, and is an inhumane policy and needs to stop. For those

who slip through the net the reality of no support, no home, no job, can mean
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destitution: recent research within the Asylum Support Partnership found that 48%,
almost half of the Refugee Council’s clients, were destitute. This is the reality, the
anxiety, the suffering. Asylum seekers should be supported for the duration of their
stay in the UK and should be allowed to work.

For those clients who do gain status, the challenges very often have just begun. For
example, there are wider challenges around housing. Once they gain status, refugees
have only 28 days to find a property, something which would be severely challenging
even for someone who has lived in the UK for their whole life. Supporting vulnerable
people is a big issue and it can be questioned whether or not the authorities see refugees
and survivors of torture as those meriting such support and assistance. The Refugee
Council is working with the Housing Association’s Charitable Trust — there is a lot of
work to be done to educate and raise awareness of the reality of people who are gaining

status, who are seeking accommodation and the support that they require.

Asylum seekers do gain the same entitlement to education. However, there needs to be
increased awareness from educational authorities about the places from which refugees
have come. Refugee Council did some work funded by KPMG Foundation about
inclusive secondary schools, highlighting the need to help schools to deal with,
welcome and accommodate refugee children, particularly flagging up the important
role of RCOs that could act as a bridge. Jonathan Ellis suggested that we need to
increase awareness in schools about where refugees have come from, why refugees are
here and the support that they need. As regards language provision, this is woefully
short, considering that English language is so important in terms of integration.
Recently the Government reviewed priorities for ESOL (English for speakers of other
languages) language support, and one of the five priority groups are refugees.
However, if integration starts at day one then it is not just about language support

when status is gained - language support prior to getting status is so important.

Once individuals have gained refugee status, they are entitled to work. However, there
are still barriers to employment, such as needing a UK passport. The Refugee Council
has just produced a leaflet with the Equality and Human Rights Commission, which
sets out simple guidance to help employers understand that they can employ refugees.

Finally, on benefits, refugees are entitled to benefits but since 27 October 2008,

REDRESS | C. INTEGRATION & REHABILITATION



incapacity benefit has been changed to employment and support allowance. The
Refugee Council is currently talking with the Department of Work and Pensions about
health assessments in terms of the particular needs of refugees so that they are taken

seriously and sensitively in terms of that official assessment.

In conclusion, Jonathan Ellis noted that these people have suffered and they need
safety, security, sanctuary and freedom from anxiety. To achieve that goal, he
suggested that we need to see the asylum and refugee support system through the eyes
of a torture survivor. We need their view, input and feelings, and we need to hear and
see their frustrations; and then we need to campaign for the changes they want to see.
They deserve no less. We, as a broad sector, need to come together, need to show our
unity and need to rise to this challenge and to campaign for a better deal for both

asylum seekers and refugees.
Discussion:

In discussion, it was explained that as an independent charity the Refugee Council does not
disperse people - its staff are there as the advocates and the friends of asylum seekers. Rather, it
is the Home Office and the UK Border Agency which decide when people move, how they move,
and where they move to. The Refugee Council’s front line staff are the advocates who are
sending faxes, ringing up, very often making last minute protestations to argue the case that
people should stay and to argue against people being removed. It is vitally important for
refugees to have a chance to put down roots, and to bond with the communities and the refugee

community organisations; refugees are moved too many times around the country.

The Refugee Women’s Charter initiative by Asylum Aid is a voluntary sector response to the
Home Office in terms of how they should treat seriously women refugees and the issue of child
care, in particular, comes through really strongly. The scheme has been running as a very
successful pilot in Wales and has been rolled out in Scotland. It was questioned why women, or
single parents, are not being given child care for their substantive Home Office interview. There
is also a new Code of Conduct in respect of how children are treated, which makes reference to
child care which is hugely important. The Refugee Council has now received explicit
commitments to a number of regional pilots to run child care services. It is a ‘no brainer” that

there should be child care so that individuals can give full disclosure without worrying about the
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child being present. It shows the challenge of trying to create policy change on asylum where the
Home Office is regionalising, de-centralising, and leaving it to the autonomy of Regional
Directors of the UK Border Agency, such that different regions are doing different things. One
needs to see, it was suggested, an across-the-board, national policy statement that there should be
child care provision for that substantive interview. It would be in the child’s interest, parents’

interest and the Home Office’s interest to get that robust interview the first time around.

(2) Dr. Brock Chisholm: Psychological Care for Torture Survivors

Dr. Brock Chisholm, a Clinical Psychologist at the Traumatic Stress Clinic, which has a
specialist refugee service, discussed psychological care for torture survivors and started
by acknowledging that the psychological consequences for victims of torture are clearly
immense and that we could not hope to cover it all during this session. Therefore, he
focussed on some of the elements of a possible ideal model, contrasted how some social
policy interacts with this ideal model, and suggested some of the things we need to
discuss in future about how organisations working with this group can improve the

experience of torture survivors.

While mentioning some of the more common psychological diagnoses following
torture, he acknowledged that these are by no means exhaustive and noted that the
Traumatic Stress Clinic sees PTSD most frequently. Some of the wider effects of torture
include a poorer immune system, which highlights the integration between the mind
and body. Another effect is forgetfulness, which makes remembering to attend
appointments difficult, regardless of victims’ ability or desire to attend, which can
present a barrier to people receiving the treatment they need. Similarly, victims may
have an inability to look after themselves generally, as their experiences may have left
them unmotivated. There is often a loop between PTSD and some psychotic symptoms
(for example, hearing voices, feeling one is being followed, seeing ghosts or spirits in
the room). Other impacts include: loss of trust, hopelessness, disempowerment, anger,
hatred and disgust, which is directed towards the self rather than towards the
perpetrator, and feelings of shame even if others have categorically told the victim that

s/he is not to blame.
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Dr. Brock Chisholim noted that it can be difficult to assess how many people are in fact
affected with a certain diagnosis; however, around 50% of people who have been
tortured suffer from PTSD. Moreover, the Kosovar Study has shown that an individual
may begin to experience PTSD well after they have entered a country, when perhaps
they are in a safer position (or indeed because of the asylum system, they are also still in
danger). 80% of such people claim to experience chronic pain despite available medical
evidence not finding any physical cause for such pain. Some of the common clusters of
symptoms of PTSD can include flashbacks or intrusive memories, which feel like
current threat and like it is happening again and again; people also may lose awareness
of the world around them. Psychologists try to ‘switch off’ the ‘threat system’ (the
threat system includes the brain 